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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
BRANDON COLE JARVIS,
Defendant-Appellant.

NO. 44475
Kootenai County Case No.
CR-2014-7692

RESPONDENT'S BRIEF

Issue
Has Jarvis failed to establish that the district court abused its discretion by
denying his Rule 35 motion requesting that the district court retain jurisdiction or reduce
the fixed portion of his sentence?

Jarvis Has Failed To Establish That The District Court Abused Its Sentencing Discretion
A police investigation implicated Jarvis in several break-ins, and one attempted
break-in where the suspect tried to kick in the door, at businesses. (R., pp. 9-30.) The
state charged Jarvis with two counts of burglary and one count of attempted burglary.
(R., pp. 43-44.) Jarvis pled guilty to one count of burglary and the state dismissed the
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other charges. (R., pp. 45, 49-50, 54.) The district court sentenced Jarvis to five years
with two years determinate and retained jurisdiction. (R., pp. 51-53.) At the end of the
retained jurisdiction the district court suspended the sentence and placed Jarvis on
probation. (R., pp. 56-57, 59-63.)
About five months after being put on probation, Jarvis started testing positive for
drugs in urinalysis and missing his urinalysis appointments. (R., p. 65.) About ten
months later he absconded from probation. (R., p. 66.) The state moved that Jarvis be
held to show cause why probation should not be revoked. (R., pp. 73-74.) Jarvis
admitted violating his probation. (R., p. 90.) The district court revoked probation, but
retained jurisdiction. (R., pp. 97-99.)
After Jarvis did poorly on the retained jurisdiction program, the district court
relinquished jurisdiction.

(R., pp. 101-03.)

The day the court entered its order

relinquishing jurisdiction, Jarvis filed a Rule 35 motion. (R., p. 105.) The district court
denied the motion. (R., p. 112.) Jarvis filed a notice of appeal timely from the district
court’s order denying his Rule 35 motion. (R., pp. 114-16.)
Jarvis asserts the district court abused its discretion by denying his Rule 35
motion. (Appellant’s brief, pp. 6-7.) He has failed to show an abuse of discretion
because the record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
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(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The decision whether to retain jurisdiction is a matter within the sound discretion
of the district court and will not be overturned on appeal absent an abuse of that
discretion. State v. Lee, 117 Idaho 203, 205-06, 786 P.2d 594, 596-97 (Ct. App. 1990).
The primary purpose of a district court retaining jurisdiction is to enable the court to
obtain additional information regarding whether the defendant has sufficient
rehabilitative potential and is suitable for probation. State v. Jones, 141 Idaho 673, 677,
115 P.3d 764, 768 (Ct. App. 2005).

Probation is the ultimate goal of retained

jurisdiction. Id. There can be no abuse of discretion if the district court has sufficient
evidence before it to conclude that the defendant is not a suitable candidate for
probation. Id.
A Rule 35 motion “does not function as an appeal of a sentence.” Huffman, 144
Idaho at 203, 159 P.3d at 840. Where a sentence is within statutory limits, a Rule 35
motion is merely a request for leniency, which is reviewed for an abuse of discretion. Id.
Thus, “[w]hen presenting a Rule 35 motion, the defendant must show that the sentence
is excessive in light of new or additional information subsequently provided to the district
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court in support of the Rule 35 motion.” Id. Application of these standards shows no
abuse of discretion.
In rejecting the request for leniency the district court noted that Jarvis’s crime
was a “serious commercial burglary,” not merely an act of shoplifting, where Jarvis
broke a window, entered the restaurant, and looked for money. (8/12/16 Tr., p. 9, Ls.
17-24.) Jarvis had a prior juvenile adjudication for burglary. (8/12/16 Tr., p. 9, L. 25 – p.
10, L. 2.) He also had a long history of drug use. (8/12/16 Tr., p. 10, Ls. 2-3.) Although
he did well on his first retained jurisdiction and was put on probation, he absconded.
(8/12/16 Tr., p. 10, Ls. 4-11.) The second rider “certainly didn’t go well” because Jarvis
engaged in “significant violations of the rules” including “lying to staff,” “having the
property of another inmate,” some warnings about profanity and talking in food line, and
a “battery on another offender.”

(8/12/16 Tr., p. 10, Ls. 12-21.)

Jarvis had “no

meaningful participation in any of the programs at this second rider.”

(8/12/16 Tr., p.

10, Ls. 21-24.) The court’s revocation of probation and denial of the Rule 35 motion
were based on the need to protect the community after attempts at rehabilitation had
failed. (8/12/16 Tr., p. 10, L. 25 – p. 11, L. 17.) Application of the law to the district
court’s decision shows no abuse of discretion.
Jarvis contends he presented evidence at the Rule 35 hearing showing that the
revocation of his probation and execution of an unreduced sentence of five years with
two years determinate was an abuse of discretion. (Appellant’s brief, pp. 6-7.) That
evidence was that Jarvis, since the court relinquished jurisdiction, had “tried getting in
the Good Samaritan program,” taken “time to think about [his] case,” and was “trying to
get [his] life back together” by starting to “fill[ ] out things” for his GED after which he
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planned to “do T-Fab and substance abuse” “[a]s soon as they let me.” (8/12/16 Tr., p.
5, L. 13 – p. 6, L. 19.) Evidence that Jarvis had finally started thinking about taking
actual steps toward rehabilitation does not show that the district court abused its
discretion.
Jarvis was eligible for parole in less than a year. (8/12/16 Tr., p. 6, Ls. 14-15.)
That gave him some time to do even more thinking about signing up for his GED,
housing and substance abuse counselling, or maybe even enough time to actually start
doing something about those things. Jarvis has failed to show that the district court
abused its discretion.

Conclusion
The state respectfully requests this Court to affirm the district court’s order
denying Jarvis’s Rule 35 motion.
DATED this 22nd day of February, 2017.

__/s/_Kenneth Jorgensen_____________
KENNETH JORGENSEN
Deputy Attorney General
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 22nd day of February, 2017, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
BRIAN R. DICKSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Kenneth Jorgensen_____________
KENNETH JORGENSEN
Deputy Attorney General
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